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PREPARED BY THE COURT 

 

 

 

 

 

 

 

 

JASON WOODHEAD, 

individually and in his capacity as 

President of the TRENTON 

POLICE SUPERIOR 

OFFICERS’ ASSOCIATION 

(sometimes referred to as PBA 

Local I IA), on behalf of all 

present members, 

 

   Plaintiff, 

 

v. 

 

CITY OF TRENTON, CITY OF 

TRENTON COUNCIL, and 

COUNCIL PRESIDENT 

CHAIRWOMAN KATHY 

McBRIDE, 

 

   Defendants. 

 

 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION – MERCER COUNTY 

DOCKET NO. L-2532-21 

 

CIVIL ACTION 

 

 

 

 

 

 

 

 

 

ORDER GRANTING PLAINTIFF’S 

MOTION FOR SUMMARY 

JUDGMENT AND DENYING 

DEFENDANTS’ CROSS MOTION FOR 

SUMMARY JUDGMENT 

 

 

THIS MATTER having come before the Court, the Hon. Robert Lougy, 

A.J.S.C., presiding, on the Motion for Summary Judgment filed by Plaintiff Jason 

Woodhead, represented by Arthur J. Murray, Esq. of Alterman & Associates, LLC; 

and on the Cross Motion for Summary Judgment filed by Defendants City of 
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Trenton, Trenton City Council and Council President Kathy McBride, represented 

by Maria G. Kelly, Esq., Assistant City Attorney; and Plaintiff having filed a reply; 

and the Court having considered the parties’ pleadings and arguments; and for the 

reasons as stated below; and for good cause shown;   

IT IS on this 21st day of October 2022 ORDERED that: 

1. Plaintiff’s request for an order for summary judgment is GRANTED. 

2. Defendants’ application for a cross motion for summary judgment is 

DENIED.   

3. This Order shall be deemed filed and served upon uploading on 

eCourts. 

/s/ Robert Lougy     

ROBERT LOUGY, A.J.S.C.  

 

X  OPPOSED 

  UNOPPOSED 

PURSUANT TO RULE 1:6-2(f) AND 1:7-4, THE COURT PROVIDES THE 

FOLLOWING FINDINGS OF FACT AND CONCLUSIONS OF LAW.  

Plaintiff Jason Woodhead seeks an order for summary judgment.  

Defendants cross-move for similar relief.  The Court heard oral argument on 

October 21, 2022.  For the following reasons, the Court grants Plaintiff’s Motion 

for Summary Judgment and denies Defendants’ Cross Motion for Summary 

Judgment.    
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The Court provides the following procedural and factual histories. On 

December 1, 2021, Plaintiff filed a complaint in lieu of prerogative writ against 

Defendants alleging Defendants violated the OPMA.  Compl. ¶7, 17.  Plaintiff 

Jason Woodhead is the president of the Trenton Police Superior Officers’ 

Association and “is the statutorily authorized collective bargaining agent and 

represents the collective interests of the superior officers and police supervisors of 

the Trenton Police Department.”  Compl. ¶ 2.  In addition, “Plaintiff Trenton 

Police Superior Officers’ Association, represents the supervisory law enforcement 

officers for the City of Trenton.”  Ibid.  “Defendant City of Trenton by and through 

Defendant City of Trenton Council is the entity responsible for the operation of 

governmental services within its territorial jurisdiction, and Defendant is duly 

incorporated under the laws of the State of New Jersey.”  Id. at ¶ 3.  Furthermore, 

“Defendant Council President Chairwoman Kathy McBride is the head of 

Defendant City of Trenton Council.”  Id. at ¶ 4.   

Plaintiff’s complaint alleges Defendants violated the OPMA when they 

“refus[ed] to allow public comment on a critical public safety issue, during a 

meeting of the governing body…” on October 19, 2021 at 5:30 PM. Id. at ¶¶ 7, 10, 

17.  Plaintiff further alleges that Defendant McBride continues to limit public 

comment to only items listed on the docket for meetings.  Id. at ¶8.  In fact, during 
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the October 18, 2022 council meeting, Defendant McBride repeatedly stated that 

the council will only consider public comment on items “pertaining to the docket.”  

Audiotape: City of Trenton Council Meeting, October 18, 2022; Trans ID: 

LCV20223719417; Oral Argument, Woodhead v. City of Trenton et al., L-2532-

21. 

In support of his application, Plaintiff asserted the following undisputed 

material facts.  Trans. ID: LCV20223234692; Pl.’s Br. 1.  Defendant was 

scheduled to hold a “Conference Meeting” on October 19, 2021, and items related 

to the Trenton Police Department and MPS Communications’ radio system were 

not on the agenda.  Trans. ID LCV20223234692 ¶ 2, 3 (citing Exhibits A, B); 

Compl. ¶¶ 10-11.  Plaintiff, along with several city officials, held a press 

conference that morning “calling on Defendant City of Trenton Council to advance 

proposals to keep Defendant City of Trenton’s emergency communications online, 

as the company providing those services for Defendant City of Trenton, namely 

MPS Communications, had previously threatened to terminate services effective 

October 31, 2021.”  Id. at ¶ 4 (citing Exhibit A); Compl. ¶ 12.   

Defendant City of Trenton Council had previously “voted to table a proposal 

by the Administration that dealt with the radio system issue” and “refus[ed] to 

consider or discuss any such proposals at the “Conference Session scheduled for 

 MER-L-002532-21   10/21/2022   Pg 4 of 24   Trans ID: LCV20223757018 



 

L-2532-21 

October 25, 2022 

Page 5 of 24 

October 19, 2021.”  Id. at ¶ 5; Compl. ¶ 13.  As a result, “the issue would not be 

considered in a regular Council meeting until after…the deadline set by MPS 

Communications thereby putting the safety and welfare of the members of the 

Trenton Police Department and members of the general public at risk.”  Ibid. 

(Citing Exhibit A); Compl. ¶ 13.   

Defendant Council President Chairwoman Kathy McBride gave Plaintiff’s 

Counsel the floor and subsequently interrupted him while he was addressing the 

radio system issue which, he “stated to be a matter that was of a public concern, as 

well as of concern to Plaintiff.”  Id. at ¶ 7 (citing Exhibits A, C); Compl. ¶ 15.  The 

chair interrupted counsel per a procedural rule that only permitted discussion 

regarding “docket items only.”  Id. at ¶ 7-8 (citing Exhibits A, C); Compl. ¶¶ 15-

16.  Defendant City of Trenton’s Ordinance and an Amending Ordinance for 

procedural rules in place at the time of the meeting do not address the “docket 

items only” rule.  Id. at ¶ 9,10 (citing Exhibits D, E).  However, “after October 19, 

2021, Defendant City of Trenton Council eliminated the line ‘docket items only’ 

from subsequent Meeting Agendas.”1  Id. at ¶ 11 (citing Def.’s Certified Answers 

 
1  After oral argument on October 21, 2022, Plaintiff provided the Court with a 

recording of the October 18, 2022 council meeting where Defendant had 

repeatedly stated that the council will only consider public comment on items 

“pertaining to the docket.”  Audiotape: City of Trenton Council Meeting, October 

18, 2022; Trans ID: LCV20223719417. 
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to Interrogatories, Question and Answer #4, Exhibit F).  Furthermore, Plaintiff 

claims that Defendant McBride had admitted to “limit[ing] public comment 

pursuant to the governing body’s ability to control its docket” and “that the ‘public 

comment portion’ of meetings is part of the Rules of Procedure contained in 

Exhibits D and E.”  Id. at ¶ 12, 13 (citing Def.’s Certified Answers to 

Interrogatories, Question and Answer #8, Exhibit F; Def.’s Certified Answers to 

Interrogatories, Question and Answer #10, Exhibit F).   

 In support of Defendants’ cross-motion for summary judgment, Defendants 

assert the following material undisputed of material facts.  Defendant Council has 

removed the notation on the meeting agendas that limited public comment to items 

that were only on the docket for that meeting after the October 19, 2021 meeting, is 

not currently listed on meeting agendas, and the rule was not listed on any 

electronic or print media.  Trans ID: LCV20223604933 ¶¶ 1-3 (citing Counsel’s 

Cert., ¶¶ 4, 5, Defendants’ Exhibit B, Interrogatory Response # 4, Defendants’ 

Exhibit C, Meeting Agendas, Defendants’ Exhibit B, #14-17).  Defendants also 

asserted that no Defendant has applied this rule to Plaintiff or Plaintiff’s attorney 

at any meetings after October 19, 2021.  Id. ¶4 (citing Counsel’s Cert. ¶ 4, 5, 6; 

Defendants’ Exhibits B, C and D).  Lastly, Defendants stated that “City Council 

specifically rejected an amendment that would have limited public comment.”  
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Trans ID: LCV20223604933 ¶ 5 (citing Counsel’s Cert. ¶ 6; Defendants’ Exhibit 

D).   

Plaintiff argues the following in support of its application.  Plaintiff first 

explains public policy and the OPMA.  Pl’s Br. 2-4.  Specifically, Plaintiff quotes 

N.J.S.A. 10:4-12 to demonstrate that “public comment on any governmental … 

issue that a member of the public feels may be of concern to the residents of the 

municipality…” is required.  Id. at 4.  In addition, while any violations of this Act 

are voidable, however the public body may correct its mistake “by acting de novo 

at a public meeting held in conformity with this act…”  Ibid. (quoting N.J.S.A. 

10:4-15 (a)).  That voidable action can be challenged through a proceeding in lieu 

of prerogative writ in Superior Court where it can be deemed void.  Ibid.   

Plaintiff also argues the following.  First, Plaintiff argues that “the 

Conference Meeting of Trenton City Council on October 19, 2021 constituted a 

meeting subject to the provisions of the OPMA” according to N.J.S.A. 10:4-8(b).  

Pl.’s Br. 5.  Second, Plaintiff argues that he has standing pursuant to N.J.S.A. 10:4-

15(b).  Ibid.  Third, Plaintiff argues that the claim is timely pursuant to 10:4-15(a).  

Id. at 6.  Fourth, Plaintiff argues that, per N.J.S.A. 10:4-12(a), Defendants cannot 

limit “public comment on docket items only.”  Ibid.  Plaintiff explains that 

“N.J.S.A. 10:4-12(a) allows public comment on ‘any governmental issue that a 
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member of the public feels may be a concern to the residents of the municipality.’”  

Ibid. (emphasis added).  Therefore, Defendants disallowing comments on “an issue 

that was at the forefront of news coverage at that time; namely the threat of a 

private company to discontinue servicing the police, fire, and emergency services 

radios of the Trenton Police Department, Trenton Fire Department, and Trenton 

Emergency Medical Services” violates the OPMA.  Ibid.  Fifth, Plaintiff argues 

that Defendant Trenton City Council “admitted to violating N.J.S.A. 10:4-12(a)” 

when it “eliminated the line ‘docket items only’ from agendas sometimes after 

October 19, 2021.”  Id. at 7.  Sixth, Plaintiff argues this limitation should be 

declared null and void, according to N.J.S.A. 10:4-15(b), as it violates the OPMA.  

Ibid.  Lastly, Plaintiff argues that OPMA requires the Court to grant “injunctive 

relief to ensure future compliance.”  Id. at 8.  To conclude, Plaintiff moves for 

summary judgment and seeks an order declaring the “docket items only” rule as 

null and void and an order preventing Defendants from reinstating a similar rule.  

Id. at 9.     

Defendants argue the following in opposition: Defendant has corrected the 

voidable action, Defendant no longer has a “docket items only” rule on the 

agendas, and Plaintiff is bringing forward a moot claim. Def.’s Br. 2.  First, 

Defendant argues its cross motion for summary judgment should be granted since 
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the voidable action, the rule limiting the discussion to “docket items only,” was 

corrected and Defendants have conducted subsequent meetings that adhere to 

OPMA.  Id. at 2-5; Houman v. Mayor of Pompton Lakes, 155 N.J. Super. 129 

(Law Div. 1977) (holding that Borough Council could fix prior OPMA violations 

at subsequent meeting that complied with OPMA).   

Second, Defendants argue that limiting rule was never official nor on the 

City’s website.  Id. at 6.  As such, “there is no continuing violation of the 

[OPMA].”  Ibid.  Defendant McBride “limit[ed] public comment due to the length 

of the meeting” and Defendants removed the rule from the meeting agendas from 

subsequent City Council meetings, which complied with the OPMA.  Ibid.   

Third, Defendants argues the claim is moot since the “docket items only” 

rule is no longer in effect and Defendants never published this rule.  Id. at 7.  

Furthermore, “…the injunctive relief requested, would serve no practical purpose, 

or have any practical effect as the non-conforming action has already been 

corrected by the Defendants themselves.”  Ibid.  Defendant argues that summary 

judgement is inapt here since remedies issued under N.J.S.A. 10:4-6 pertain “to 

ensur[ing] compliance with the provisions of the Act,” and Defendant is already in 

compliance.  Ibid.  Defendant states that it will continue to comply with the Act as 

well.  Ibid.   
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Fourth, Defendant argues that there are no genuine issues of material fact 

nor a viable controversy.  Id. at 8-9.  There are no genuine issues of material fact 

since, again, the “docket items only” rule is not used nor published through an 

Ordinance or through media and the voidable act has been corrected “by holding 

subsequent ‘de novo’ meetings in conformance with the Open Public Meetings 

Act.”  Id. at 8.   

Furthermore, Defendants dispute the following facts in their statement of 

material facts in opposition to Plaintiff’s motion for summary judgment.  

Defendants dispute that the radio system issue would not be addressed until after 

MPS’ deadline, thus risking public and the Trenton Police Department safety and 

welfare.  Trans ID: LCV20223604933 ¶5.  Defendants also dispute that Plaintiff 

was interrupted, rather Defendants state that “Plaintiff Woodhead was recognized 

and spoke on a matter not on the agenda” and also that “Plaintiff Woodhead was 

permitted to speak” but “[h]e was eventually precluded from further comment … 

due to a procedural rule … that allowed for discussion only of items on the docket 

at that portion of the meeting.”  Id. ¶¶ 7-8.  Defendants dispute that 

“Defendant… McBride… admitted to ‘limit[ing] public comment’”; rather, 

Defendants assert that it time constraints compelled the limits given the length of 

the meetings.  Id. ¶12.  Lastly, Defendants dispute that Defendant McBride 
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“admitted that the ‘public comment portion’ of meetings is part of the Rules of 

Procedure contained in Plaintiff’s Exhibits D and E”; Defendants admit however 

that OPMA applies to the rules.  Id. ¶13 (citing Counsel’s Cert. ¶6).  Also, 

Defendant “Council specifically rejected a proposed amendment to its rules of 

procedure limiting public comment to docket items…”  Ibid.  (citing Counsel’s 

Cert. ¶6).   

In reply to their motion for summary judgment and in opposition to 

Defendants cross-motion for summary judgment, Plaintiffs argue the following.  

Plaintiff admitted the statements made in Defendants statement of material facts 

for Defendants’ cross motion for summary judgment and stated that these facts are 

immaterial.  Pl’s Br. in Opp and Reply 1-2.  Plaintiff also makes the following 

legal arguments.  First, Plaintiff argues that the claim is not moot because the issue 

at hand “is an important matter of public interest.” Pl’s Br. 3 (quoting Reilly v. 

AAA Mid-Atlantic Insurance Company of New Jersey, 194 N.J. 474, 484 (2008)).  

The matter must “present[ an] issue of great public importance compelling 

definitive resolution despite mootness[.]”.  Ibid. (citing Nini v. Mercer County 

Community College, 202 N.J. 98, 118 (2010)).  The issue that Plaintiff attempted 

to speak about “was at the forefront of news coverage,” which concerned the risk 

that a vender would discontinue emergency radio services.  Id. at 3-4.  Plaintiff 
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argues that “a subsequent remedial measure does not mitigate the actual violation 

that occurred on October 19, 2021.”  Id. at 4.  Furthermore, the mootness argument 

fails since OPMA permits prospective injunctive relief in order to “insure 

compliance with the provisions of [OPMA].”  Ibid. (quoting N.J.S.A. 10:4-16).  

Thus, the Defendants’ subsequent remedial measures here do not make the claim 

moot.  Ibid.  Further, Plaintiff argues that the cases Defendants mention are 

irrelevant since they “ha[ve] nothing to do with the public right to speak during 

public comment” and preceded the P.L. 2002, c. 80 amendment of OPMA.  Ibid.   

Plaintiff also explains that “ratification of a prior voidable act would require 

an affirmative vote of the Council” which is impossible here “since the entire 

underlying controversy is based upon the Council President’s refusal to permit the 

Council[sic] to discuss, consider, vote or otherwise act on any measures related to 

the police radio issue.”  Ibid.  Also, Defendants have not clearly notified the public 

of a change from the rule regarding the limit on public comments.  Id. at 5.  

Plaintiff states that judicial intervention is necessary because if not, the public 

could not bring forward matters of public concern to the Council without the 

Council President assessing it first.  Ibid.   

Second, Plaintiff argues that granting the motion for summary judgment in 

favor of Plaintiff “would actually save judicial resources.”  Ibid.  Plaintiff explains 
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that the Court’s order would deter a repeat of what occurred on October 19, 2021 

and if there are later violations, “an application to enforce litigant’s rights under 

the current docket number would be the appropriate remedy versus having to file a 

new cause of action under the OPMA and further clog the Court’s docket.”  Ibid.   

Third, Plaintiff argues that the later removal of the “docketed items only” 

rule does not rectify the OPMA violation that took place at the October 19, 2021 

meeting.  Id. at 6.  Plaintiff states that “Defendants attempt to equate a subsequent 

remedial measure with the equivalent undoing an otherwise voidable act under 

N.J.S.A. 10:4-15.”  Ibid. (citing Cross-Motion Br. 2-5).  Furthermore, Plaintiff 

explains that it would be different if the Police Department, its Union, and its 

Counsel had a chance to fully address the emergency radio issue at a later meeting, 

but that never happened.  Ibid.   

Fourth, Plaintiff argues that the “Complaint is in no way based on any 

brochure,” rather “[i]t is based solely on what occurred on October 19, 2021.”  

Ibid.  Thus, Plaintiff argues that Point II in Defendants’ brief supporting their 

cross-motion for summary judgement is irrelevant here.  Ibid.   

The parties both move for summary judgment.  The procedures and 

standards for summary judgment are well-established.  Summary judgment shall be 

granted when there is no genuine issue of material fact, and the moving party is 

 MER-L-002532-21   10/21/2022   Pg 13 of 24   Trans ID: LCV20223757018 



 

L-2532-21 

October 25, 2022 

Page 14 of 24 

entitled to judgment as a matter of law.  R. 4:46-2(c).  Furthermore, “[a]n issue of 

fact is genuine only if, considering the burden of persuasion at trial, the evidence 

submitted by the parties on the motion, together with all legitimate inferences 

therefrom favoring the non-moving party, would require submission of the issue to 

the trier of fact.”  Ibid.  Summary judgment is appropriate where the party 

opposing summary judgment points only to disputed issues of fact that are “of an 

insubstantial nature.”  Brill v. Guardian Life Ins. Co. of Am., 142 N.J. 520, 529 

(1995).  Where the evidence on a factual issue “is so one-sided that one party must 

prevail as a matter of law,” the court “should not hesitate” to grant summary 

judgment.  Id. at 540 (quoting Anderson v. Liberty Lobby, Inc., 447 U.S. 242, 252 

(1986)).  A genuine issue of material fact must be a disputed issue of fact that is of 

a substantial nature, having substance and real existence.  Brill, 142 N.J. at 523.  

Bare conclusions without factual support cannot defeat summary judgment; 

instead, evidence submitted in support of the motion must be admissible, 

competent, non-hearsay evidence.  Brae Asset Fund, L.P. v. Newman, 327 N.J. 

Super. 129, 134 (App. Div. 1999); Jeter v. Stevenson, 284 N.J. Super. 229, 233 

(App. Div. 1995). 

 The moving party must sustain the burden of showing clearly that no 

genuine issue of material fact is present in the case and that the moving party is 
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entitled to judgment as a matter of law.  Judson v. Peoples Bank & Tr. Co., 17 N.J. 

67, 73 (1954) (Brennan, J.).  In determining whether a dispute is genuine, the court 

makes all legitimate inferences in favor of the non-moving party and denies the 

motion if there is the slightest doubt about the existence of a material issue of fact.  

Saldana v. DiMedio, 275 N.J. Super. 488 (App. Div. 1998).  The court must 

“consider whether the competent evidential materials presented, when viewed in a 

light most favorable to the non-moving party in consideration of applicable 

evidentiary standards, are sufficient to permit a rational fact finder to resolve the 

allegedly disputed issue in favor of the non-moving party.”  Brill, 142 N.J. at 523.  

The court must engage in an analytical process essentially the same as that 

necessary to rule on a motion for directed verdict, namely, “whether evidence 

presents a sufficient disagreement to require submission to a jury or whether it is 

so one-sided that one party must prevail as a matter of law.”  Id. at 533 (quoting 

Anderson, 477 U.S. at 251-52).  Summary judgment may be rendered on any issue 

in an action although there is a genuine factual dispute as to any other issue.  R. 

4:46-2(c). 

 Assertions that are unsupported by evidence “[are] insufficient to create a 

genuine issue of material fact.”  Miller v. Bank of Am. Home Loan Servicing, LP, 

439 N.J. Super. 540, 551 (App. Div. 2015) (alteration in original) (quoting Heyert 
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v. Taddese, 431 N.J. Super. 388, 414 (App. Div. 2013)).  “Competent opposition 

requires ‘competent evidential material’ beyond mere ‘speculation’ and ‘fanciful 

arguments.’”  Hoffman v. Asseenontv.Com, Inc., 404 N.J. Super. 415, 426 (App. 

Div. 2009) (quoting Merchs. Express Money Order Co. v. Sun Nat’l Bank, 374 

N.J. Super. 556, 563 (App. Div. 2005)).  Furthermore, “the act of filing the cross-

motion represents to the court the ripeness of the party’s right to prevail as a matter 

of law.”  Spring Creek Holding Co. v. Shinnihon U.S.A. Co., 399 N.J. Super. 158, 

178 (App. Div. 2008). 

 Here, Plaintiff admitted the statements made in Defendants’ statement of 

material facts for Defendants’ cross motion for summary judgment and stated that 

these facts are immaterial.  Pl’s Br. in Opp and Reply 1-2.  Defendants dispute the 

timeline of when the radio system would next be addressed, that Plaintiff was 

interrupted, that “Defendant…McBride…admitted to ‘limit[ing] public 

comment’”; rather, Defendants assert that it was limited at times due to 

consideration of the length of the meetings, and lastly, Defendants dispute that 

Defendant McBride “admitted that the ‘public comment portion’ of meetings is 

part of the Rules of Procedure contained in Plaintiff’s Exhibits D and E,” however, 

Defendants admit that the OPMA applies to the rules.  Trans ID: 

LCV20223604933 (citing Counsel’s Cert. ¶6).  Also, Defendants “…rejected a 
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proposed amendment to its rules of procedure limiting public comment to docket 

items…”  Ibid.  (citing Counsel’s Cert. ¶6).   

 Defendants point only to issues of fact that are “of an insubstantial nature,” 

so summary judgement is appropriate here.  Brill, 142 N.J. at 529.  Furthermore, 

during the October 18, 2022 council meeting, Defendant had repeatedly stated that 

the council will only consider public comment on items “pertaining to the docket.”  

Audiotape: City of Trenton Council Meeting, October 18, 2022; Trans ID: 

LCV20223719417; Oral Argument, Woodhead v. City of Trenton et al., L-2532-

21.  Therefore, the parties present no genuine issue of material fact.   

The Open Public Meetings Act requires public officials to grant the public 

access to its meetings, except for nine well-delineated exceptions addressed in 

N.J.S.A. 10:4-12(b).  To fulfill the legislative purpose of open access, the act must 

be construed liberally and exceptions construed strictly.  See Mountain Hill, L.L.C. 

v. Middletown, 399 N.J. Super. 486, 499 (App. Div. 2008); see also Rice v. Union 

Cnty. Reg’l High Sch. Bd. of Educ., 155 N.J. Super. 64, 70 (App. Div. 1977).  The 

Legislature declared OPMA’s purpose: 

The Legislature finds and declares that the right of the 

public to be present at all meetings of public bodies, and 

to witness in full detail all phases of the deliberation, 

policy formulation, and decision making of public bodies, 

is vital to the enhancement and proper functioning of the 

democratic process; that secrecy in public affairs 
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undermines the faith of the public in government and the 

public’s effectiveness in fulfilling its role in a democratic 

society, and hereby declares it to be the public policy of 

this State to insure the right of its citizens to have adequate 

advance notice of and the right to attend all meetings of 

public bodies at which any business affecting the public is 

discussed or acted upon in any way except only in those 

circumstances where otherwise the public interest would 

be clearly endangered or the personal privacy or 

guaranteed rights of individuals would be clearly in danger 

of unwarranted invasion. 

[N.J.S.A. 10:4-7.] 

In discussing OPMA, our Supreme Court in South Jersey Publishing Company v. 

New Jersey Expressway Authority emphasized this State’s commitment to public 

participation in government.  124 N.J. 478, 490 (1991).  The Court observed that 

“[i]n substantially amending the law in 1975, N.J.S.A. 10:4-6 to -21, the 

Legislature strengthened the public’s right to attend meetings of public bodies by 

requiring that ‘all meetings … be open to the public at all times.”  Ibid.  The Court 

has also recognized that the Act provides “three forms of remedy for an OPMA 

violation: a prerogative writs action seeking to void any action taken at a meeting 

that did not meet OPMA’s requirements, N.J.S.A. 10:4-15; injunctive relief to 

assure future compliance, N.J.S.A. 10:4-16; and imposition of fines, N.J.S.A. 10:4-

17.”  McGovern v. Rutgers, 211 N.J. 94, 112 (2012). 
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Recognizing the harsh consequences of voidability, OPMA permits public 

bodies to correct their mistakes through corrective or remedial action.  N.J.S.A. 

10:4-15(a) states:  

Any action taken by a public body at a meeting which does 

not conform with the provisions of this act shall be 

voidable in a proceeding in lieu of prerogative writ in the 

Superior Court, which proceeding may be brought by any 

person within 45 days after the action sought to be voided 

has been made public; provided, however, that a public 

body may take corrective or remedial action by acting de 

novo at a public meeting held in conformity with this act 

and other applicable law regarding any action which may 

otherwise be voidable pursuant to this section; and 

provided further that any action for which advance 

published notice of at least 48 hours is provided as 

required by law shall not be voidable solely for failure to 

conform with any notice required in this act. 

[Ibid.]  

“[S]trict adherence to the letter of the law is required in considering whether a 

violation of the Act has occurred.”  Polillo v. Deane, 74 N.J. 562 at 578 (1977).  

The Court in Polillo stated further that even though a violation was not done in bad 

faith, it “cannot excuse noncompliance” since that interpretation “would invite 

abuse and would contravene the legislative intent in enacting the provision.” Id. at 

577.  However, not every violation of OPMA requires reversal of the government 

action that resulted from an inadequately noticed meeting.  Id. at 579.  “This 

remedial section of the act ‘contemplate[s] maximum flexibility in rectifying 
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governmental action which falls short of the standards of openness prescribed for 

the conduct of official business.’”  Gandolfi v. Town of Hammonton, 367 N.J. 

Super. 527, 539-40 (App. Div. 2004) (citing Polillo, 74 N.J. at 572).  Accordingly, 

“invalidation of public action is an extreme remedy which should be reserved for 

violations of the basic purposes underlying the Act.”  Liebeskind v. Mayor & 

Municipal Council of Bayonne, 265 N.J. Super. 389, 394-95 (App. Div. 1993) 

(citing AQN Assoc., Inc. v. Florence, 248 N.J. Super. 597, 614-15 (App. Div. 

1991)).  The court may “consider the nature, quality and effect of the 

noncompliance of the particular offending governmental body in fashioning the 

corrective measures which must be taken to conform with the statute.”  Polillo, 74 

N.J. at 579 (determining “that the spirit of the [OPMA] was not seriously 

undermined by a great deal of the work of [the] Commission.”) 

The Court “expressly permits discretion in the fashioning of remedies for 

technical violations of the Act which do not result from bad faith motives 

and which do not undermine the fundamental purposes of the [OPMA.]”  Ibid. 

(citing Polillo,74 N.J. 562).  A court should consider whether: the public had any 

notice of the meeting; members of the public attended the meeting; evidence was 

presented at the meeting; and any significant decision was made as a result of the 

meeting. Polillo,74 N.J. at 579-80.  Where the court finds a lack of bad faith and 
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only technical noncompliance with the OPMA, it may affirm the government 

action and order future compliance with the OPMA.  Liebeskind, 265 N.J. Super. 

at 394-95.   

In Gandolfi, the court had an opportunity to determine the remedial power of 

N.J.S.A. 10:4-15(a) when a public body conducted a closed session in violation of 

the OPMA but later held compliant public meetings on the same topic.  367 N.J. 

Super at 531.  The court affirmed that “N.J.S.A. 10:4-15 ‘provide[s] a means to 

balance the rights of an informed citizenry against the need of government to 

function effectively.’”  Id. at 540 (alterations in original) (citing Council of NJ 

State College Locals v. Trenton State College Bd. of Trustees, 284 N.J. Super. 108, 

115 (Law Div. 1995)).  The court found that pursuant to the “remedial section” of 

N.J.S.A. 10:4-15(a), “even if ‘action’ was taken during the [contested] meeting, the 

subsequent de novo actions taken during the public hearings cured any technical 

violation of the OPMA.”  Ibid.   

OPMA provides for injunctive relief and establishes a penalty for knowing 

violations. N.J.S.A. 10:4-16 to -17.  N.J.S.A. 10:4-16 states: 

Any person, including a member of the public, may apply 

to the Superior Court for injunctive orders or other 

remedies to insure compliance with the provisions of this 

act, and the court shall issue such orders and provide such 
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remedies as shall be necessary to insure compliance with 

the provisions of this act. 

[Ibid.] 

“[I]njunctive relief under N.J.S.A. 10:4-16 may be appropriate if ‘a pattern of non-

compliance has been demonstrated.’”  McGovern, 211 N.J. at 112.  A court should 

seek to determine if the demonstrated pattern “warrant[s] [the] imposition of 

prospective injunctive relief to curb future violations.”  Burnett, 409 N.J. Super. at 

246.   

Here, Plaintiff alleges that the OPMA was violated when Defendants 

“refus[ed] to allow public comment on a critical public safety issue, during a 

meeting of the governing body…” on October 19, 2021 at 5:30 PM. Compl. ¶¶ 7, 

10, 17.  As the court found in Liebeskind, where there is a lack of bad faith and 

only technical noncompliance with the OPMA, it may affirm the government 

action and order future compliance with the OPMA.  265 N.J. Super. at 394-95.  

However, the Court stated in Polillo that even though the violation was not done in 

bad faith, it “cannot excuse noncompliance” since that interpretation “would invite 

abuse and would contravene the legislative intent in enacting the provision.”  74 

N.J. at 577.  Here, Defendants did not act in bad faith when they did not allow 

public comment on the radio systems issue.  Compl. at ¶¶ 7, 10, 13, 17; Trans. ID 

LCV20223234692 ¶5.  The parties dispute whether Defendant McBride “limit[ed] 
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public comment due to the length of the meeting.”  Trans ID: LCV20223604933; 

Def.’s Br 6.  The meeting ran until midnight.  Trans ID: LCV20223234692, 

Exhibit F, Answer to Interrogatory 13.  However, Defendants claim the rule was 

removed from the meeting agendas from subsequent City Council meetings, which 

complied with the OPMA.  Def.’s Br 5-6.  Nonetheless, during oral argument, 

Plaintiff provided the Court with a recording of the October 18, 2022 council 

meeting where Defendant had repeatedly stated that the council will only consider 

public comment on items “pertaining to the docket.”  Audiotape: City of Trenton 

Council Meeting, October 18, 2022; Trans ID: LCV20223719417; Oral Argument, 

Woodhead v. City of Trenton et al., L-2532-21. 

Plaintiff seeks injunctive relief under the OPMA, which Plaintiff argues 

requires the Court to grant “injunctive relief to ensure future compliance.”  Pl’s Br. 

at 8.  Plaintiff wants to prevent Defendants from reinstating a similar rule.  Id. at 9.  

As the Court stated in McGovern, “injunctive relief under N.J.S.A. 10:4-16 may be 

appropriate if ‘a pattern of non-compliance has been demonstrated.’”  211 N.J. at 

112.  A court should seek to determine if the demonstrated pattern “warrant[s] 

[the] imposition of prospective injunctive relief to curb future violations.”  Burnett, 

409 N.J. Super. at 246.  Here, as demonstrated from the council meeting recording 

from October 18, 2022, there is an established pattern of Defendants violating the 
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OPMA.  Additionally, the matter is not moot because the threat of continued 

violations is real. 

Therefore, the Court grants Plaintiff’s motion for summary judgement and 

Plaintiff’s order for injunctive relief.  The Court denies Defendants’ cross motion 

for summary judgment.    
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