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IMO NOVEMBER 8, 2022 

GENERAL ELECTION FOR 

THE OFFICE OF TRENTON 

CITY COUNCIL – AT LARGE  

 

------------------------------- 

Kadja Manuel, Taiwanda Terry-

Wilson and Alex Bethea,  

 

Petitioners 

 

Brandon Garcia, Trenton City 

Clerk; City of Trenton; Mercer 

County Board of Elections; 

Mercer County Clerk; Mercer 

County Board of Canvassers; 

Mercer County Superintendent 

of Elections; Yazminelly 

Gonzalez; Crystal Feliciano; Jasi 

Edwards,  

 

Respondents / 

Parties In Interest 

 

 

SUPERIOR COURT OF NEW JERSEY 

LAW DIVISION – MERCER COUNTY 

DOCKET NO. L-2029-22 

 

CIVIL ACTION 

 

 

 

 

 

 

 

 

 

 

 

 

 

ORDER GRANTING PETITIONER’S 

RELIEF AND DIRECTING A 

CITYWIDE RUNOFF ELECTION FOR 

THE COUNCILPERSON AT LARGE 

SEATS 

 

  

Attorney for Petitioners 

Flavio L. Komuves 

Weissman & Mintz LLC 

220 Davidson Ave., Suite 410 

Somerset, NJ 08873 

Attorney for Brandon Garcia, 

Trenton City Clerk, City of Trenton 

 

John M. Carbone, Esq. 

Carbone and Faasse 

401 Goffle Road 

Ridgewood, NJ 07450 
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 Attorney for Mercer County Clerk 

Paula Solllami Covello 

Paul R. Adezio, Esq. 

County Counsel 

640 South Broad Street 

P.O. Box 8608 

Trenton, NJ 08650-0068 

 

 Attorney for Defendant Mercer 

County Superintendent of Elections 

and Mercer County Board of 

Elections 

Deputy Attorney General Susan Scott 

Division of Law 

25 Market Street, PO Box 112 

Trenton, NJ 08625-0112 

 

 Attorney for Yazminelly Gonzalez 

Scott D. Salmon, Esq. 

Jardim, Meisner & Susser, P.C. 

30B Vreeland Road, Suite 100 

Florham Park, NJ 07932 

 

THIS MATTER having come before the Court, the Hon. Robert Lougy, 

A.J.S.C., presiding, on a complaint in lieu of prerogative writ filed by Petitioners  

Kadja Manuel, et al.; and Defendants Brandon Clark, Trenton City Clerk, and City 

of Trenton having filed opposition; and Yazminelly Gonzalez having filed 

opposition; and Defendants Mercer County Superintendent of Elections, Mercer 
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County Board of Elections, and Mercer County Clerk Paula Sollami Covello having 

submitted argument and certifications; and for the reasons as stated below; and for 

good cause shown;  

IT IS on this 2nd day of December 2022 ORDERED that: 

1. A runoff election must be held for the position of Trenton City 

Councilmember-at large in the upcoming municipal election. 

2. Respondents shall conduct a runoff election for the position of Trenton 

City Councilmember-at large on the same date as the election for the 

North Ward and South Ward council seats, which shall be held on 

JANUARY 24, 2023. 

3. Respondents must take all necessary steps in furtherance of that 

election, including: 

a. Revoking and annulling any certificates of election heretofore 

issued for the Trenton City Council-at large position. 

b. Conducting ballot draws for at-large candidates. 

c. Preparing ballots, including mail-in, election day, provisional, 

emergency, or other ballots, that include the runoff election for 

Trenton City Council-at large. 
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d. The mailing of mail-in ballots to every voter in the City of 

Trenton who has requested or will request one. 

e. All other steps necessary to conduct the election. 

4. Case Management Conference:  The Court schedules a conference in 

this matter for December 2, 2022, at 3:30 p.m.  The conference shall 

be via TEAMS.  The Court will send invitations to all counsel, parties, 

and interested persons who received invitations to the December 1, 

2022 proceeding.  Counsel and clients are welcome to forward the 

invitations to others.  Any permissions granted under the Judiciary’s 

media policy for the recording or photographing of the December 1, 

2022 proceeding apply equally to the December 2, 2022 conference. 

5. Counsel fees and costs: 

a. The parties shall undertake good faith discussions to resolve 

Petitioners’ application for counsel fees and costs without the 

filing of any papers. 

b. If those good faith efforts are unsuccessful, Petitioners’ 

application for counsel fees and costs under the New Jersey Civil 

Rights Act shall be filed no later than February 3, 2023. 
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c. Responsive papers by any party to said application for counsel 

fees and costs shall be filed no later than FEBRUARY 17, 2023. 

d. Reply shall be filed no later than FEBRUARY 24, 2023. 

e. If the Court determines that oral argument would assist the Court 

in assessing the parties’ respective positions, the Court will hold 

remote oral argument via the TEAMS videoconferencing 

platform on MARCH 9, 2023, at 10:00 a.m. 

 

/s/ Robert Lougy     

ROBERT LOUGY, A.J.S.C.  

 

PURSUANT TO RULE 1:7-4(a), THE COURT PROVIDES THE 

FOLLOWING FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

This matter comes before the Court by way of a complaint in lieu of 

prerogative writ to determine whether the votes cast and received in Trenton’s 

November 8, 2022 municipal election require a runoff election for the Trenton City 

Council-at large election.  Based upon the undisputed vote totals provided by the 

County Clerk and the plain language of the governing statute that compels such a 

result, the contrary determination of the Trenton City Clerk cannot stand.  

Accordingly, the Court directs the Respondent election officials to conduct a 

runoff election for the council-at large position.   
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 Petitioners ran as at-large candidates for Trenton City Council in the 

November 8, 2022 general election.  Compl. ¶ 2.  Three seats were open and 9,248 

voters turned out to vote.  Id. at ¶ 4.  In the elections for the North Ward and South 

Ward council seats, no candidate received a sufficient majority of the votes.  Id. at 

¶ 5.  The runoff election for those seats is scheduled for December 13, 2022.  Ibid. 

(citing Executive Order 313 (Oliver, Nov. 18, 2022)).  After some delay 

occasioned by voting machine issues on Election Day and the need to manually 

count the votes, on November 22, 2022, Trenton City Clerk Brandon Garcia 

informed the at-large candidates via email that there was not going to be a runoff 

election and “[t]he Candidates having received three highest amounts of votes will 

be declared the winners…”  Id. at ¶ 6.  Garcia did not include the names of the 

winners nor the vote totals in the email.  Id. at ¶ 7.  Candidate Manuel asked Garcia 

via email “how many voters in Trenton voted for an At-Large Candidate,” but 

Garcia only responded with the total number of known votes cast.  Id. at ¶¶ 8, 10.   

 Mr. Manuel’s counsel sent an email on November 25, 2022 to election 

officials “seeking this information, including a demand that a runoff election be 

held if the computations warranted it.”  Id. at ¶ 11.  The email stated, among other 

things: “[w]e have reason to believe that in computing the runoff threshold for 

council at large, the second, inapplicable formula was wrongly used to determine 
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that no runoff was required.”  Ibid.  Mr. Manuel’s counsel requested the amount of 

“voters cast at least one vote in the at large council race.”  Ibid.  Furthermore, the 

email stated “[a]s we have not been given the data, we do not accept at this time a 

determination that no runoff is necessary.”  Ibid.  “No substantive response” was 

given to this email.  Id. at ¶ 12.   

 On November 28, 2022, Petitioners filed their complaint and order to show 

cause. 

 On November 29, 2022, the Court entered an order to show cause, 

establishing an accelerated briefing schedule and directing the responding election 

officials “to file [with the] Court within four hours from the entry of this Order, a 

statement verified under penalty of perjury, accurately stating ‘the number of 

voters who case a vote for at least once candidate for [councilperson] at large in the 

November 8, 2022 election for City of Trenton councilperson at large.” 

 In response, on November 30, the Mercer County Clerk certified that 

registered Trenton voters cast 9,248 votes in the 2022 General Election.  It further 

reflects the following vote distribution amount the council-at-large candidates: 
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The County Clerk later clarified that, indeed, Trenton voters cast 9,248 votes in 

total in 2022 General Election.   

On the date of oral argument, County Clerk Sollami Covello submitted a 

supplemental certification.  She certified that she had requested the County’s 

vendor “with a report that provided the information that the Court had Ordered.”  

Supp. Certif. of Sollami-Covello, at ¶ 3.  She certified that the vendor provided the 

following numbers: 
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The Court turns to the parties’ arguments. 

Petitioners argue the following in support of their application.  Petitioners 

explain that N. J.S.A. 40:45-18 describes the formula to be used to determine if a 

runoff is necessary.  Pet. Br. 2.  For one formula, the amount of voters that “cast a 

vote for at least one candidate for council[person]-at large” is important.  Ibid.  

Petitioners argue that this formula applies here because this important information 

needed for this formula can easily be determined because “Trenton uses voter-

marked paper ballots with a PCOS system for election day voting and a CCOS 

system for mail-in ballots.”  Ibid.  Accordingly, “[i]f the top vote getter…received 
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50% plus 1, she and the number 2 and 3 candidates win” or a runoff election is 

held.  Ibid.   

 Petitioners reject the argument that the alternative formula in N. J.S.A. 

40:45-18 applies to Trenton’s 2022 general election.  Ibid.  The procedure outlined 

above is “the default procedure” and the alternative formula only applies when the 

information necessary for the default formula cannot be obtained.  Ibid.   

Finally, Petitioners argue that they “are entitled to compete in a runoff 

election if the winning candidate did not secure a majority, or if there is any doubt 

as to whether she did.”  Id. at 3.  Thus, Petitioners are requesting that that 

information be produced and if necessary, a runoff election should be scheduled.  

Ibid.   

Respondent Yazminelly Gonzalez argues the following in opposition and 

asks the Court to dismiss the matter.  Resp. Gonzalez Br. in Opp 1.  Respondent 

explains that a runoff is not needed when one candidate obtained a majority of the 

total number of votes cast which “is determined by taking the total number of 

voters (i.e., not the actual total number of votes cast from just adding up all the 

vote tallies) who cast a vote for at least one councilmember and dividing that 

number by two.”  Id. at 2.  However, Respondent argues that the alternative 

formula applies here because “the total number of voters who cast a vote for at 
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least one councilmember is unavailable, and the counsel for the City Clerk has 

indicated that it does not have that information at its disposal.”  Ibid.  This 

alternative formula applies when “the total number of voters who cast a vote for at 

least one councilmember cannot be determined.”  Ibid. It can be unascertainable 

“for any reason.”  Ibid.   

According to the alternative formula, a candidate would need 2,596 votes in 

order to avoid a runoff.  Id. at 2-3.  Respondent argues that the three top candidates 

met this threshold so a runoff election should not occur.  Id. at 3.   

Respondent Gonzalez also argues that the matter is moot because “ballots 

have already been printed and mailed for the run-off election.”  Ibid. (citing 

Advance Elec. Co., Inc. v. Montgomery Tp. Bd. of Educ., 351 N.J. Super. 160 

(App. Div. 2002)).  Respondent notes that various concerns such as “ballot 

integrity, voter confusion, and electoral fairness” could arise from the Court’s 

actions here.  Ibid.  Respondent explains that voters likely will not vote again if 

they already voted in the runoff, there will be more confusion if voters try to vote 

with both ballots, and the Equal Protection Clause of the U.S. Constitution may be 

infringed if “voters in wards where there is no run-off election will be denied an 

equal time to vote by mail afforded to voters in other wards.”  Ibid.  Respondent 

asserts that “no effective remedy” is available.  Ibid.   
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 Finally, Respondent Gonzalez argues that this matter is more like an OPRA 

request.1  Id. at 3.  Petitioners failed to explain why they believe that “the 

computation of the run-off calculation was done incorrectly.”  Ibid.  Also, 

Petitioners are not entitled to the information they are seeking from the City Clerk 

before a determination is made.  Ibid.  Rather, “the decision to hold a run-off 

belongs exclusively to the City Clerk based on the information in their possession 

using the appropriate formula.”  Ibid. (citing Greenberg v. Martini, 134 N.J. Super. 

270, 272 (Super. Ct. 1975)).  Furthermore, the City Clerk’s actions are presumably 

valid.  Id. at 3-4. (citing Fanelli v. City of Trenton, 135 N.J. 582, 589 (1994); 

Ballantyne House Assocs. v. City of Newark, 269 N.J. Super. 322, 337 (App. Div. 

1993)).  If such a challenge is brought, “that presumption may only be overturned 

by a court if it is arbitrary, capricious, or unreasonable.”  Id. at 4. (citing Witt v. 

Borough of Maywood, 328 N.J. Super. 432, 442 (Law Div. 1998) (quoting 515 

Assocs. v. City of Newark, 132 N.J. 180, 185 (1993)); Charlie Brown of Chatham 

v. Board of Adj. of Chatham, 202 N.J. Super. 312, 321 (App. Div. 1985); Drake v. 

Human Servs. Dept., 186 N.J. Super. 532, 536 (App. Div. 1982); In re App. of 

 
1 Respondent notes that she “takes no position on whether Petitioners would be 

entitled to relief under such a case if one were to be brought.”  Id. at 4.   
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Holy Name Hosp., 301 N.J. Super. 282, 295 (App. Div. 1997).  Respondent notes 

that “[n]o such allegations exist here”.  Ibid.   

Respondents City of Trenton and Municipal Clerk Brandon Garcia argue the 

following in opposition as well.  They note that “[t]he Court can take judicial 

notice that the conduct and outcome of the election was hampered by citywide 

problems with the voting machines in use, the ballots themselves, their rejection, 

and the questionable reported results of the election as to total voters, votes cast, 

and access to the machines by the voters.”2  Resp. City of Trenton and Municipal 

Clerk Br. in Opp. 1-2.  Respondents first argue that the Court should defer to the 

city clerk’s actions, which are presumptively valid, “so long as its decision is 

supported by the record and is not so arbitrary, unreasonable or capricious as to 

amount to an abuse of discretion.”  Resp. City of Trenton and Municipal Clerk Br. 

in Opp 3 (quoting Jayber, Inc. v. Mun. Council of W. Orange, 238 N.J. Super. 165, 

173 (App. Div. 1990), (citing Sooy v. Gill, 340 N.J. Super. 401 (App. Div. 2001); 

Fanelli v. City of Trenton, 135 N.J. 582, 589 (1994); State v. Clarksburg Inn, 375 

 
2 The Mercer County Superintendent of Elections and Mercer County Board of 

Elections object, noting that “the Mercer County Board of Elections recently 

completed an audit of the November 8th General Election ballots cast, which 

demonstrated that the certified election results are completely accurate.”  Resp. 

Superintendent and Board Br. in Opp. 1. Thus, “[t]he events of Mercer County’s 

November 8, 2022 General Election had no impact on the accuracy of the ballot 

counting nor the results reported.”  Ibid.   
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N.J. Super. 624, 632 (App. Div. 2005)).  Respondents explain that this presumption 

is overcome if the challenge shows “clearly and convincingly” that the action is 

invalid.  Ibid. (citing Cona v. Twp. of Washington, 456 N.J. Super. 197, 215 (App. 

Div. 2018)).  Furthermore, “if the reviewed action is ‘debatable, it should be 

upheld.’”  Ibid. (quoting Riggs v. Long Beach, 109 N.J. 601, 611 (1988)).  The 

presumption “acts as the most effective check on judicial interreference with 

executive and legislative actions.”  Id. at 4 (quoting South Burlington County 

NAACP v. Mount Laurel Twp., 92 N.J. 158, 305-306 (1983)).   

Second, Respondents argue that Petitioners slumbered on their rights, a 

delay that negatively affects the other election that is ongoing and imposes 

unnecessary costs on the taxpayers and burdens on election officials.  Id. at 4.  

Respondents assert that “Petitioners and their counsel must be asked by the Court 

if the relief is granted will they pay for the costs, expenses, and reprinting of all the 

ballots which have been mailed out.”  Id. at 5.  Furthermore, Respondents argue 

that the Court should not grant relief.  Ibid. (citing Wene v. Meyner, 13 N.J. 185, 

196 (1953); Dimon v. Ehrlich, et al., 97 N.J. Super. 83, 87 (App. Div. 1967)).  

Respondents then explain the doctrine of laches.  Ibid. (quoting Fox v. Millman, 

210 N.J. 401, 417–19, (2012), (quoting Knorr v. Smeal, 178 N.J. 169, 180–81 

(2003), (citing Mancini v. Twp. of Teaneck, 179 N.J. 425, 436 (2004)).   

 MER-L-002029-22   12/02/2022   Pg 14 of 20   Trans ID: LCV20224117056 



 

L-2092-22 

December 2, 2022 

  Page 15 of 20 

 Third, Respondents argue that there is a history of reluctance for courts to 

intervene on political matters.  Ibid. (citing numerous authorities).   

Respondents Mercer County Superintendent of Elections and Mercer County 

Board of Elections argue the following.  First, they do not take a position whether a 

runoff election is required.  Resp. Superintendent and Board Br. in Opp. 1.  

However, if a runoff election occurs, Respondents state that “enormous 

changes…must be undertaken to prepare for and carry out such an election.”  Id. at 

1-2. Respondents explain that these changes cannot be made by the scheduled 

runoff date, December 13, 2022.  Id. at 2.  The changes “require significant 

manpower and time.”  Ibid.  Also, a citywide runoff would cause “a huge increase 

in staff work for both the Superintendent and Board.”  Ibid.  Respondents 

Superintendent and Board request that if a runoff is required, it should be 

scheduled for January 24, 2023.  Ibid.   

Petitioners argue the following in reply.  Petitioners argue that “the number 

of voters who cast a vote for at least one candidate” is ascertainable electronically 

or by hand.  Pet. Repl. Br. 2.  The Clerk can “use the data from a ‘CVR’ file that 

all modern voting systems generate and plug it into a commercial spreadsheet file 

to determine the exact number.”  Ibid. (citing Appel Cert, ¶ ¶  3-7).  The ballots can 

also be reviewed by hand, “separating out only those ballots with zero votes or 
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overvotes, easily yields the number required by the statutory formula.”  Ibid. 

(citing Appel Cert, ¶ 8).  It is feasible to ascertain this information and 

“[a]dministrative convenience can never justify burdening constitutional rights.”  

Ibid. (citing Gangemi v. Rosengard, 44 N.J. 166, 173 (1975).  The Clerk did not 

bother to ascertain this information.  Ibid.  Because it was feasible, the alternative 

formula “that focus[es] on votes cast rather than voters participating” is 

inapplicable.  Ibid.   

Petitioners also argue that no deference should be given to the Clerk.  Ibid.  

Petitioners explain that the abuse of discretion arguments are not appropriate here.  

Ibid.  But also, the Clerk “illegally defaulted to the alternate formula” and did not 

“even ask for the necessary data to carry out the computation of the primary 

formula statutorily required by N.J.S.A 40:45-18.”  Ibid.  The Clerk’s use of the 

alternative formula led to concluding the wrong candidates had won and also 

“disenfranchises all 37,000+ voters who are entitled to a runoff election for at-large 

council, along with the candidates entitled to run in it.”  Ibid.   

Furthermore, Petitioners argue that there was no improper delay here 

because “[t]he action was commenced one business day after the results were 

certified.”  Id. at 3.  Also, according to N.J.S.A. 19:29-1, Petitioners have 32 days 

after the election to challenge it.  Ibid.  In addition, Petitioners argue that the 
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Attorney General’s request for a new date for a runoff, if ordered, demonstrates 

that a remedy, a runoff, is possible.  Petitioners assert that “[t]he costs associated 

with this are rightly borne by the public officials who never made or asked for the 

legally required computations.”  Ibid.   

The Court turns to the statute that all parties agree govern this challenge.  

N.J.S.A. 40:45-18 provides two different tests that dictate whether a runoff is 

necessary:  

For the purpose of this section, the number constituting a 

majority of the votes cast shall be computed by dividing 

by two the number of voters who cast a vote for at least 

one candidate for councilman-at-large…and then adding 

one.  Voting machines to be used in the election shall be 

equipped, as soon as practicable, with one or more 

counters so connected as to keep a tally of the number of 

voters who cast votes for one or more of the candidates for 

councilman-at-large (or commissioner, or village trustee).  

Until suitable counters have been provided, or whenever 

the tally of the number of voters cannot be determined for 

any reason, then the number constituting the majority of 

the votes cast shall be computed by adding all the votes 

cast for each candidate for that office, dividing that total 

by twice the number of councilmen-at-large… to be 

elected and then adding one. 

[Ibid.] 

As indicated above, Petitioners argue that they are entitled to a runoff because the 

City Clerk made the decision based upon the wrong standard, that is, the second 
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formula, when the tally of voters was, in fact, easily ascertainable.  Respondents 

urge the Court to defer to the City Clerk’s decision.   

In Greenberg v. Martini, the plaintiff challenged the city clerk’s finding that 

no runoff election was appropriate.  134 N.J. Super. 270, 272 (Law Div. 1975).  

The city clerk used the formula “for cases where no suitable counters have been 

provided or the tally of the number of voters cannot be determined.”  Ibid.  The 

court determined that the alternative formula is only necessary “when the presence 

on the ballot of another office (such as mayor) makes it impossible to ascertain the 

number of voters who cast a vote for at least one candidate for councilman-at-

large.”  Id. at 274.  In Greenberg, “the only votes that could possibly be cast were 

for the office of councilman-at-large,” so “it cannot be held that the tally of the 

number of voters who cast a vote for at least one candidate cannot be determined.”  

Ibid.  The court determined that a runoff was necessary.  Id. at 276.  The court also 

stated that “[i]t may be added that if a doubt lingered, it should be resolved in favor 

of plaintiff's position.”  Id. at 275 (quoting Trugman v. Reichenstein, 27 N.J. 280, 

288 (1958)).   

The Court understands Respondent City Clerk’s arguments concerning 

deference to the clerk’s actions.  The Appellate Division has explained where 

county clerks have discretion and where they do not.  (Because the City Clerk 
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relies on such authorities and because the application of those authorities to the city 

clerk are logical and advanced by the city clerk himself, the Court incorporates the 

analysis from those authorities here.)  “Where the [] clerk has exercised discretion 

and shows that the discretion was exercised to further a goal of the election laws, a 

court should not substitute its judgment of the [] clerk.”  Sooy v. Gill, 340 N.J. 

Super. 401, 414 (App. Div. 2001).  However, “[i]n the context of the election laws, 

[] clerks do not have discretion in all matters.  ‘Where there is clear statutory 

direction of a specific procedure to be followed, the [] clerk is governed thereby 

and has no discretionary authority.’”  Id. at 407 (quoting Tomasin v. Quinn, 150 

N.J. Super. 593, 597 (Law Div. 1977)).   

The Court finds that N.J.S.A. 40:45-18 provides clear direction of a specific 

procedure to be followed.  The Court further finds that the clerk lacked any 

authority to deviate from that procedure.  The record lacks any proof that the city 

clerk tried to ascertain whether “the tally of the number of voters cannot be 

determined;” indeed, the County Clerk’s later certification establishes exactly the 

contrary.  The City Clerk’s use of the second formula was thus unsupported by the 

statutory language and unfounded by any factual inquiry or examination by that 

Office.  While the data upon which the City Clerk relied did not provide the 
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granularity required by the statute, that first-blush take on the data is insufficient to 

establish a good reason for not making further inquiry.   

The County Clerks’ latest certification establishes that no candidate for the 

at-large position received fifty percent plus one of the voters of the number of 

voters who cast at least one vote in the at large council race.  Per the clearest 

statutory command, Petitioners are entitled to a runoff election. 

The Court briefly responds to the remaining arguments advanced in 

opposition to the relief sought.  The record does not support assertions that 

Petitioners unreasonably delayed seeking judicial relief.  First, Petitioners sought 

judicial intervention and relief on the day after the election results were certified.  

Second, their counsel promptly and persistently sought to obtain from the City 

Clerk the necessary information required by the statute.  Under such facts, the 

Court cannot find that the equitable doctrine of laches precludes Petitioners from 

seeking and obtaining judicial relief.  Finally, the delaying of the runoff election 

affords enough time for election officials that voters across the city have fair and 

equal access to the right to vote.   
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